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Sharon M Labovit z,

Appel | ant s/ Cr oss- Appel | ees

The Washi ngton Ti mes Corporation and
News Worl d Conmmuni cations, Inc.,

Appel | ees/ Cross- Appel | ants

Consol i dated with

No. 97-7204

Appeal s fromthe United States District Court
for the District of Colunbia

(No. 95cv00138)

Stacy A. Feuer argued the cause for appellants/cross-
appel lees. Wth her on the briefs was Alan B. Croft. Eric L.
Lewi s entered an appearance.

Lee T. Ellis, Jr. argued the cause and filed the briefs for
appel | ees/ cross-appel | ant s.

Before: G nsburg, Henderson and Rogers, G rcuit Judges.
pinion for the Court filed by Crcuit Judge Rogers.

Rogers, Circuit Judge: Peter and Sharon Labovitz, share-
hol ders, directors, and officers of DCl Publishing, Inc., appeal
the di sm ssal of several counts of their conplaint alleging that
the Washington Tines,1 a daily netropolitan newspaper,
attenpted to acquire DCl at a "distressed price." The
Labovitzes alleged that the Tinmes' dealings with them and
DCl substantially reduced the value of their interests in DCl,
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triggered their personal guarantees of |loans to DCl, and
resulted in the seizure of personal property that they had

pl edged as collateral for DCl's obligations. Because, in their
view, these injuries represent individual clains, the Labo-
vitzes contend that the district court erred in dismssing them
under Del aware and Virginia | aw on the ground that they

were derivative of |osses suffered by DCI. On cross appeal

the Tines contends that the district court erred in excluding
evidence relevant to its setoff defense that any injury M.
Labovitz suffered fromthe all eged breach of the Tines'
contract with himwas "set off" by his failure to make certain
paynments on behalf of DCl to a third-party bank

Because a personal guarantor is sufficiently simlar to a
creditor of a corporation, and because the Labovitzes' com
pl ai nt does not allege facts showi ng a special injury to them
selves, we affirmthe dismssal of their clains for breach of
fiduciary duty, fraud, and negligent m srepresentation as
derivative under Delaware | aw. Because, further, the Labo-
vitzes are not the real parties in interest to pursue clains of
damage to their property interests in DCl under the Virginia
Conspiracy Act, we affirmthe dism ssal of their claimunder
that statute. Finding no abuse of discretion by the district
court in excluding evidence proffered as part of the Tines'

1 W will refer to both appellees, the Washington Tinmes and its
parent conpany, News Wrld Conmmuni cations, as "the Tinmes."
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setof f defense, we affirmthe orders and judgnent of the
district court.

In reviewi ng the order dism ssing seven counts of the
Labovitzes' conplaint, this court views the allegations in the
conplaint as true, although it need not accept "purely |ega
concl usi ons masquer adi ng as factual allegations.” Maljack
Prods., Inc. v. Mtion Picture Ass'n of Anmerica, Inc., 52 F.3d
373, 375 (D.C. Cir. 1995). DCl, incorporated in Del anare,
operated several suburban conmunity newspapers in Mary-
land and Virginia. The Labovitzes and another i ndividual
John Hanes, apparently each owned one-half of DCl prior to
1991.2 According to the conplaint, in January 1991, the
Ti mes began di scussions with the Labovitzes and Hanes
about acquiring DCI. During the course of their negotia-
tions, the Times provided cash and printing services to DC
worth over $2 million. After several nonths, the Tinmes
decreased its financial contributions to DCI but told the
Labovitzes that it would fully fund DCl after they executed
several |oan agreenents. Under these agreenents, which the
parties signed in August 1991, the Tinmes acquired a fifty-
percent ownership interest in DCl in exchange for providing
several mllion dollars in cash and services to allow DCl to
continue operating. The Tines also had the option of acquir-
ing total control of DCl and its assets at fair market val ue
after two and one-half years. To avoid public scrutiny of the
Ti mes’ ownership interest in DCl,3 the parties structured the
deal in the formof a loan fromthe Tines to DCl. Peter

2 Specifically, the conplaint alleges that the Labovitzes owned
"no | ess than one-half of the controlling interest” of DCl, while
John Hanes and conpanies affiliated with hi mowned "approxi mate-
Iy one-half." The conplaint's wordi ng suggests that the Labovitzes
and Hanes were the only shareholders in DCl; the Labovitzes
brief, however, suggests that several of the conpanies under DCl's
control had minority sharehol ders.

3 The Labovitzes allege that the Tinmes wi shed to keep its
i nvol venent in DCl secret because of the newspaper's ties to the
Uni fication Church and its | eader Reverend Sun Myung Moon

Labovitz retained his managenent positions as president and
chi ef executive officer of DC

Shortly thereafter, however, the Tines began secret nego-
tiations with John Hanes with the idea of commtting DCl to
pur chase accounting and consulting services fromthe Tines
that it could not afford. In addition, the Tinmes' agents,

Ri chard Jones and M chael Wbb, proposed to Peter Labovitz
that he relinqui sh day-to-day control of DCl in exchange for
paynments of $20,000 nonthly for six nmonths and a prom se
that the Tines would provide further financial support to
DCl. Wthin a few nonths after Peter Labovitz agreed to
those terns, he was barred fromaccess to DCl financi al
records, and the Tinmes transferred DCl assets and personne
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to the Tinmes and el sewhere without his know edge, instruct-
ing DCI enpl oyees to refrain fromconmuni cating with him

The Tines al so refused to pay him $20,000 nonthly and
demanded that he and Sharon Labovitz surrender their inter-
ests and involvenent in DCl, which they declined to do. The
Times then withdrew its financial support from DC and
dermanded that DCl pay $2 million in deferred printing,
conposi ng, accounting, and consulting service costs. Accord-
ing to the conplaint:

[t]he Times knew that its actions in wthdraw ng support
fromDCl woul d cause substantial injury to plaintiffs by

(a) substantially reducing the value of plaintiffs' interests
in DCl; (b) triggering plaintiffs' personal guarantees of
DCl's corporate debts, and (c) leading to the seizure of
plaintiffs' property, which had been pl edged as coll atera

for DCl's obligations.

In January 1993, DCl filed for bankruptcy,4 and in 1995, the
Labovitzes filed suit against the Tines.

In their conplaint the Labovitzes allege that the Tines
owed thema fiduciary duty (count one) because of its "de

The Tines allegedly feared that publicity of its ownership interest
in DCl woul d adversely affect DCl's revenues due to negative
public attitudes about the Unification Church

4 In July 1996, the bankruptcy court approved a settl enent
bet ween Nati onsBank (one of DCl's creditors) and the Tinmes. The

facto control" over DClI, and that it breached this duty by (1)
operating DCl for its own benefit, rather than DCl's; (2)
attenpting to force Peter Labovitz to turn over his shares in
DCl to the Tinmes at a distressed price and to surrender his
managenent role; and (3) refusing to pay Peter Labovitz the
agr eed- upon conpensation of $20,000 nmonthly for six nonths.
They further allege that the Tinmes comrtted fraud (counts
two and three) and negligent msrepresentation (count four)
by making fal se statements about its commtnent to the
financial success of DCl to induce themto sign |oan docu-
ments in August 1991, and to surrender day-to-day control of
DCI. They also allege that the Tinmes violated the Virginia
Conspiracy Act (counts five and six), s 18.2-499(A) & (B), by
conspiring with the Tines' agents and John Hanes to injure

t he Labovitzes' business and property interests in DCl. Fi-
nally, they allege breach of contract (count seven) and prom
i ssory estoppel (count eight) based on the Tinmes' failure to
pay Peter Labovitz $20,000 nmonthly and to continue to sup-
port DCl financially.

The district court granted the Tinmes' nmotion to dismss the
conpl ai nt except for count seven (breach of contract). The
court ruled that the dism ssed counts involved clains for
injuries that derived fromlosses suffered by DCl, and that
under Del aware and Virginia | aw,5 the Labovitzes coul d not
pursue their clainms as individuals. Labovitz v. Washington
Times Corp., 900 F. Supp. 500, 504 (D.D.C. 1995). Specifical-

opinion>>
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settlenent required that NationsBank, acting on behalf of DCl

agree to dismss with prejudice its clains against the Times for
breach of contract, breach of fiduciary duty, fraud, negligent m s-
representation, and equitable subordination, but it preserved the
Labovitzes' right to pursue any personal clainms they m ght have
agai nst the Tinmes. The Labovitzes agreed to the terns of the
settlenent. Although the Tinmes contends that the Labovitzes
violated this agreenment by pursuing their clainms, the court nust
first determ ne whether the Labovitzes' clains are individual or
derivative, before it can address the inpact of the settlenent. In
vi ew of our disposition, however, we do not reach this issue.

5 The district court applied Delaware | aw to counts one through
four and Virginia lawto counts five and six. The Labovitzes do not

ly, the court found that the injuries alleged by the Labo-
Vitzes--such as loss in stock value and | osses associated with
their status as guarantors--were derivative in nature. 1d. at
504-05. On the remaining claimfor breach of contract, a jury
awar ded Peter Labovitz $120, 000.

On appeal, both sides contend that the district court erred,
t he Labovitzes maintaining that the dism ssed counts invol ved
clains for individual injuries separate and apart fromthose
suffered by DCl, and the Tines nmaintaining that the exclu-
sion of evidence that Peter Labovitz failed to nmake certain
nort gage paynents on behalf of DClI to an outside | ender
was relevant as a setoff defense. W address three prinmary
i ssues, the first two de novo, Maljack, 52 F.3d at 375, and the
third for abuse of discretion, see Chedick v. Nash, 151 F.3d
1077, 1084 (D.C. Cir. 1998): (1) whether under Del aware | aw
the Labovitzes were the real parties in interest to pursue
clains for breach of fiduciary duty, fraud, and negli gent
m srepresentation,6 (2) whether Virginia |aw permits the La-
bovitzes to bring clainms under the Virginia Conspiracy Act,
ss 18.2-499 & -500, and (3) whether the district court abused
its discretion by excluding as irrelevant evidence related to
the Tines' setoff defense.

.
A

Under Del aware | aw, sharehol ders can bring an individua
claimif they suffer injuries "directly or independently of the

appeal the dism ssal of count eight for prom ssory estoppel; it
becane noot when the district court allowed Peter Labovitz to
pursue his breach of contract clai munder count seven.

6 Although the Times characterizes this as a standing question
the issue here is who is the real party in interest, see Fed. R Giv.
P. 17(a), to bring a lawsuit "under the governing substantive law to
enforce the asserted right." Welan v. Abell, 953 F.2d 663, 672
(D.C. CGr. 1992). In the sharehol der context, the question is
"whet her the corporation should be entitled to bring an action, at
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least in the first instance, without the distraction of stockhol ders
suits." 1d.

corporation."7 Kramer v. Western Pacific Indus., Inc., 546

A.2d 348, 351 (Del. 1988). dains based on injury to the
corporation, however, are derivative in nature and any dam

ages suffered are owed to the corporation. 1d. To deternine
whet her clains are individual or derivative, courts "nust | ook
to the nature of the wongs alleged in the body of the
conplaint, not to the plaintiffs' designation or stated inten-
tion." I1d. (quoting Lipton v. News Int'l, Plc, 514 A 2d 1075,
1078 (Del. 1986)). Plaintiffs nust allege a "special injury" to
t hensel ves, apart fromthat suffered by the corporation

Cowin v. Bresler, 741 F.2d 410, 414-15 (D.C. Gr. 1984). This
injury can arise in tw situations: first, "where the allegedly
wrongful conduct violates a duty to the conpl ai ni ng share-

hol der i ndependent of the fiduciary duties owed that party

along with all other shareholders,” such as a duty that arises
out of an enploynent relationship, or second, "where the

conduct causes an injury to the sharehol ders distinct from

any injury to the corporation itself," such as |osses resulting
froma conpany wongfully withhol ding dividends. 1d.; see

also WIllianms v. Mrdkofsky, 901 F.2d 158, 164 (D.C. Gir.

1990). The Del aware Suprene Court observed in Lipton that

"[a] sharehol der who suffers an injury peculiar to itself should
be able to maintain an individual action, even though the

7 The district court noted in its order that neither party ad-
dressed which state | aw governed clainms one through four of the
conplaint. Conducting its own choice-of-law analysis, the district
court concluded that Del aware | aw governed the Labovitzes' share-
hol der cl ainms of breach of fiduciary duty, fraud, and negli gent
m srepresentati on because DClI was incorporated in that state--a
conclusion the parties do not contest on appeal. See also Cowin v.
Bresler, 741 F.2d 410, 414 n.4 (D.C. Cr. 1984).

The Labovitzes' conplaint intermngles injuries that are clearly
derivative under Delaware |aw, such as a loss in the value of stock
affecting all sharehol ders, see Kraner v. Western Pacific |Indus.,
Inc., 546 A.2d 348, 353 (Del. 1988), with other injuries that may or
may not be so. To sone extent the failure to address the choice-of -
| aw i ssue woul d explain the difficulty now confronting the Labo-
vitzes in attenpting to fit the | anguage of the conplaint into | ega
t heori es recogni zed under Del aware | aw.
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corporation also suffers an injury fromthe sane wong." 514
A.2d at 1079.

The Labovitzes allege in their conplaint that the Tines'
"de facto control over DCl's operations"” created a fiduciary
rel ati onship "between the Tines, on the one hand, and DC

and the [Labovitzes], on the other.” On appeal, the Labo-
vitzes contend that because of this relationship the Tines
owed the Labovitzes a "special duty." The Labovitzes, how

ever, nerely assert that such a duty exists w thout explaining
its exact nature or citing any relevant authority. Although

t he Labovitzes contend that they suffered injuries in roles

ot her than sharehol der, see Cowin, 741 F.2d at 415, they fai
to describe in any detail the fiduciary duty owed to themin
those roles. See Taha v. Engstrand, 987 F.2d 505, 507 (8th
Cr. 1993). But see Barger v. McCoy Hillard & Parks, 488

S.E 2d 215, 222 (N.C. 1997). But, assumng that the Tines
owed the Labovitzes a duty in their non-sharehol der roles,

the Labovitzes fail to identify how their injuries are unique to
t hensel ves and i ndependent of the harm suffered by DCl

The Labovitzes' major contention on appeal focuses on
their role as guarantors of DCl's |oan obligations. Specifical-
ly, they allege that the Tinmes' failure to fund DC fully as
prom sed prevented DCl from naking paynments on its debt
obligations, thereby triggering the Labovitzes' personal guar-
antees. In effect, the Tinmes allegedly set into notion a series
of events that first injured DCl and then the Labovitzes.
VWi | e acknow edgi ng that Del aware courts had not yet ad-
dressed whet her a stockhol der-guarantor could bring suit for
injuries suffered as a result of wongdoing inflicted on a
corporation, the district court relied on the analysis of the
Seventh Circuit Court of Appeals in Md-State Fertilizer Co.
v. Exchange Nat'l Bank of Chicago, 877 F.2d 1333, 1336-37
(7th Cr. 1989), in concluding that the Labovitzes' injuries as
guarantors were directly tied to the fate of the corporation
and therefore were derivative |osses.

In Md-State, the sole sharehol ders of Md-State (Lasley
and Maxine Ki mel) guaranteed their conpany's financi al
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obligations when it obtained revolving credit froma bank
VWhen the bank di scovered that M d-State was operating at a
loss, it placed restrictions on new credit, pushing Md-State
into default. Both Md-State and the Kinmels sued the bank
for violations of the Racketeer Influenced and Corrupt Orga-
ni zations Act, 18 U S.C. ss 1962(a) and 1964(c), and the Bank
Hol di ng Conpany Act, 12 U . S.C. ss 1972 and 1975. 1d. at
1333-35. Applying general principles of corporate law, id. at
1335, the Seventh Circuit held that the Kimrels' injuries
were derivative of Md-State's because guarantors were no
different from "sharehol ders, creditors, nmanagers, |essors,
suppliers, and the |ike [who] cannot recover on account of
injury done the corporation,” in part because allow ng such
suits "restrict[s] recoveries to the directly-injured party."8
Id. at 1336. The court expl ai ned, persuasively in our view,

t hat :

[t]he participants nost directly affected by injury inflict-
ed on the firmare the stockhol ders--for their investnent

is first to be wiped out. Creditors cone next. GQuaran-
tors are contingent creditors. |If the firmstiffs a credi-
tor, that creditor can collect fromthe guarantor; the
guarantor succeeds to the original creditor's claim

against the firm W know that creditors cannot recover
directly frominjury inflicted on a firm so guarantors as
potential creditors |ikew se cannot recover.

Id. In their various roles in the corporation, including as
guarantors, the Kimmels "gained and |l ost with Md-State. A
bl ow costing Md-State $1 could not cost the Kimels nore
than $1, [and] [a]n award putting the $1 back in Md-State's
treasury would restore the Kimmels to their former position.”
Id. at 1335. The court concluded that guarantors "nust take
their place in line as creditors in the bankruptcy action (or
outside of it), dependent now as before on the success of the

Page 8 of 16

8 Likewise, in Taha v. Engstrand, the Eighth Crcuit Court of

Appeal s observed that "[s]hareholders, creditors or guarantors of
corporations generally may not bring individual actions to recover
what they consider their share of the damages suffered by the
corporation.” 987 F.2d at 507.

firmin which they invested.” 1d. at 1336-37. Only "[w hen
they suffer direct injury--injury independent of the firnms
fate-- ... may [they] pursue their own renmedies."9 1d. at

1336. Weissman v. Weener, 12 F.3d 84, 86 (7th Cr. 1993)
reaffirnmed Md-State's analysis, holding that even when a
third party injures a corporation, forcing it into bankruptcy
and triggering its guarantors' obligations on |oans, the

shar ehol der-guarantors' clains are generally derivative rath-
er than direct, and therefore they are not "the real party in
interest.” 1d. at 87.

The Labovitzes attenpt to distinguish Md-State and its
progeny on three grounds. They first contend that the
Ti mes owed them a special duty, but, as discussed earlier
they fail to describe the exact nature or origin of such a
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purported duty. See supra p. 8. Assumng such a duty

exi sted, however, an injury flowing fromthe triggering of the
guarantees is a collateral consequence of the Tines' direct
injuries to DCI. As in Wissman, a sharehol der-guarantor is
not a "real party in interest” where he or she "is suing not
the bank [collecting on the guarantee] but rather the third
party whose all eged wongdoing is said to have driven the
corporation into bankruptcy." 12 F.3d at 87. Second, the
Labovitzes allege that the Tinmes intended to harmthem but
they fail to explain how this factor changes the derivative
nature of their injury: to the extent the Tinmes never intend-
ed to "provide necessary future financial support" for DCl

DCl and not the Labovitzes suffered a direct injury.

Finally, the Labovitzes attenpt to distinguish Md-State,
where the plaintiffs failed to "establish a nexus between the
bank' s wongdoi ng and their agreenent to enter into the
guarantees, " Appellants' Br. at 26, by relying on Judge
Ri ppl €' s concurring opinion cautioning parties not to read
M d-State to nean that guarantors can never bring a claim
for injury because "there are situations--especially in the
case of a closely held corporation--where the rel ationship

9 The court specifically observed that "[t]he Kinmmels do not
contend that [the bank] broke the contracts by which the Kinmels
guaranteed Md-State's borrowings." 1d. at 1336.
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bet ween the corporation and the guarantor, conbined wth

the conditions directly inposed by the bank on the guarantor
may require that the guarantor have standing to bring such
actions." Md-State, 877 F.2d at 1340 (Ripple, J., concur-
ring).10 To the extent the Labovitzes suffered injury in their
role as guarantors on debts owed to parties other than the
Times, Md-State and Wissman clearly identify such | osses

as derivative. The nore difficult question arises for guaran-
tees made on |l oans owed directly to the Tines; if the Tines'
conduct forces DCl into bankruptcy, it will also trigger the
Labovitzes' |oan obligations to the Tinmes. The Labovitzes

mai ntain that they personally guaranteed $2 nmillion advanced
to DOl by the Tines.11 Taking the allegation as true, see
EECC v. St. Francis Xavier Parochial Sch., 117 F.3d 621, 625
(D.C. Gr. 1997), still does not denonstrate how t he Labo-
vitzes have suffered a special injury apart fromother credi-
tors and guarantors. The fact that the Tinmes may have
required the Labovitzes to make good on their guarantees

when DCl defaulted on its |loan obligations is a duty inposed
on every guarantor. \Wissman, 12 F.3d at 87. John Hanes
stands in no different position than the Labovitzes. See
supra n.11; see also DLB Collection Trust v. Harris, 893

P.2d 593, 597 (Utah CG. App. 1995). Finally, to the extent the
Ti mes may have breached the | oan agreenments that estab-

i shed these guarantees, the Labovitzes' breach of contract
claimrelates only to the Tines' failure to pay Peter Labovitz
agr eed- upon conpensation, a claimhe pursued before a jury,
and its failure to fund DCl fully, a direct injury to the
corporation rather than M. Labovitz.12 Put otherw se, as

10 The court in Weissman, however, noted that Judge Ripple's
vi ew remai ned an open question in the Seventh Crcuit Court of
Appeal s. 12 F.3d at 87.

11 Although this allegation appears in the Labovitzes' brief and
not in the conplaint, an exhibit attached to the conplaint suggests
that the Tines may have sought "personal guarantees” from Peter
Labovi tz and John Hanes.

12 Buschmann v. Professional Men's Assoc., 405 F.2d 659 (7th
Cr. 1969), on which the Labovitzes rely, is distinguishable. Busch-

contingent creditors, the Labovitzes fail to explain why their
injury places themin a different position than every ot her
creditor and guarantor owed noney when DCl entered bank-

ruptcy, nor do they plead a breach of contract claimrelated to
t he guarantees. 13

We can qui ckly dispose of the Labovitzes' remaining clains
of injury. Although they concede on appeal that the |oss they
suffered in share value is a derivative harm see Kraner, 546
A.2d at 353, they contend that they suffered individual inju-
ries to the extent that the Tinmes fraudul ently induced Peter
Labovitz to | eave his managenent position. This injury was
part and parcel of Peter Labovitz's breach of contract claim
Furthernore, the failure to keep DCl financially afloat is an
injury suffered directly by the corporation and only indirectly
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experi enced by the Labovitzes as sharehol ders or guarantors.

mann entered into a contract to establish a new corporation

transfer assets to it in exchange for stock, and guarantee the
corporation's debts to a third-party bank. 1n exchange, the Associ -
ation prom sed to manage the new corporation, an obligation it

all egedly violated by diverting the corporation's assets for its own
use. 1Id. at 662. The court held that, even though the corporation
had a claimfor m smanagenent, Buschmann, the stockhol der-
guarantor, also had an individual cause of action for breach of
contract against the Association "even though the corporate cause

of action and Buschmann's cause of action result fromthe sane
wrongful acts."” 1d. at 662, 663. Peter Labovitz's breach of con-
tract claimdoes not relate to his role as guarantor

13 During oral argunent, counsel for the Labovitzes argued
that, as to several of the corporation's |oans, they were co-obligors,
rather than "contingent |enders” as in the case of Md-State. W
need not explore the rights of co-obligors to sue in these circum
stances, however, because the Labovitzes failed to raise this conten-
tion in their initial brief, and to the extent they nmention in their
reply brief that they were "co-obligors, guarantors, and pledgors,"”
they failed to make an argunent as to how the different |abels
represent different harns; the discussion in their briefs of the
injury they suffered relates to their role as guarantors. Under the
circunstances, we decline to consider this contention. See Natural
Resour ces Defense Council, Inc. v. EPA 25 F.3d 1063, 1071 n.4
(D.C. Gr. 1994).

See id. Likewise, to the extent the Labovitzes relied on the
Times' promi ses to keep DCl afl oat in exchange for their
signing the | oan agreenents, DCl suffered the direct injury,
not the Labovitzes.

Consequently, the district court properly dismssed counts
one through four of the conplaint because the Labovitzes
alleged injuries derive fromharmdirectly inflicted on DC
and are not any different fromthose suffered by other
i ndi vidual s (such as sharehol ders or creditors) in a simlar
position to the Labovitzes. As the Seventh Circuit in Md-
State observed, to allow recovery by individual sharehol ders
for derivative clains

is a formof double counting. "Corporation" is but a
col l ective noun for real people--investors, enployees,
suppliers with contract rights, and others. A blow that
costs "the firnt' $100 injures one or nore of those

persons. |If, however, we allow the corporation to litigate
inits own nanme and collect the whole sum (as we do), we
nmust exclude attenpts by the participants in the venture

to recover for their individual injuries.... D vvying up
the recovery [to the participants individually] would be a
nightmare.... Wy undertake such a heroic task when

recovery by the firm handl es everything automatically?--
for investors, workers, |essors, and others share any
recovery according to the sane rules that govern al
receipts.



<<The pagination in this PDF may not match the actual pagination in the printed slip opinion>>

USCA Case #97-7203  Document #430387 Filed: 04/20/1999 Page 12 of 16

877 F.2d at 1335-36. |Indeed, "a suit by an indirectly injured
victimcould be an attenpt to circumvent the relative priority
its claimwould have in the directly injured victims |iquidation
proceedings.” Holnmes v. Securities Investor Protection

Corp., 503 U.S. 258, 274 (1992) (citing Md-State, 877 F.2d at
1336). The renmedy for the Labovitzes, therefore, was in the
bankruptcy court because any recovery by DCl could be
redistributed to its creditors, including the Labovitzes. To
the extent that DCl was not made whol e, the proper place to
object was at the tine of the bankruptcy settlement agree-
ment, to which the Labovitzes consented.
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The Labovitzes also contend that the district court erred in
viewi ng their clains under the Virginia Conspiracy Act as
alleging only derivative injuries.14 1In counts five and six, the
Labovitzes allege that the Times "wilfully and mali ci ously"
conspired with John Hanes and a consultant, hired by the
Times to exam ne DCl's managenent, to "injure the business
and property interests of plaintiffs Peter Labovitz and Sharon
Labovitz in DCl." These counts, as the district court found,
"clearly reveal that [the Labovitzes] are alleging injury to
their interests in the DCl corporation only," and that these
| osses were al so derivative in nature. Labovitz, 900 F. Supp
at 506 n. 10.

Under ss 18.2-499 and -500 of the Virginia Conspiracy
Act, a right of action exists "only when malicious conduct is
directed at one's business, not one's person”; clainms relating
to one's enpl oynent and enpl oynment reputation are not
covered by the statute. Buschi v. Kirven, 775 F.2d 1240
1259 (4th Cir. 1985); see also Picture Lake Canpground, Inc.
v. Holiday Inns, Inc., 497 F. Supp. 858, 863-64 (E. D. Va.
1980). In Picture Lake, the district court ruled that a
busi ness ("First Managenent") renting property to a second
busi ness ("Picture Lake") could not pursue clains under
either ss 18.2-499 & 18.2-500 or common law tort for injuries
suffered by the second business. The district court reasoned
t hat

just as a stockhol der of a corporation has no standing to
sue third parties for wongs inflicted by those third
parties upon the business and property interest of the
corporation, it is evident that First Managenent has no
standing to sue [defendant] Holiday Inns for wongs

14 Va Code Ann. s 18.2-499(A)(i) (M chie 1996) prohibits con-

spiracies "for the purpose of ... willfully and maliciously injuring
another in his reputation, trade, business or profession by any
means whatever...." Section 18.2-499(B) forbids attenpts to

procure the participation of another person to enter a conspiracy
under s 18.2-499(A). Section 18.2-500 authorizes trebl e damages
for violations of s 18.2-499.

allegedly inflicted by Holiday Inns on the business or
property interests of Picture Lake.

497 F. Supp. at 863. Likewi se, DCl rather than the Labo-
vitzes has the authority under the Virginia statute to pursue
conspiracy clainms against the Times. Neither the Labovitzes
conpl aint nor their briefs on appeal shed rmuch |ight on the
specific property interests the Tinmes' alleged conspiracy in-
jured, other than their interests in DCl. Before the district
court, the Labovitzes clainmed as injury harns that are not
personal to thenselves, such as the decline in value of their
stock, cf. Kraner, 546 A 2d at 353, and the | osses suffered in
their role as guarantors, cf. Md-State, 877 F.2d at 1336- 37.
To the extent the Labovitzes allege | oss of managenent as an
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injury, the Fourth Crcuit has nade clear that "[t] he enpl oy-
ment relation [is to] be characterized as a personal right as
opposed to a business interest and is without the anbit" of
the Virginia Conspiracy Act. Buschi, 775 F.2d at 1259
(internal quotation marks omitted).

The Virginia Supreme Court's subsequent decision in Luck-
ett v. Jennings, 435 S.E 2d 400 (Va. 1993), is consistent with
this outcone. In Luckett, the court held that a sharehol der-
officer in the corporation "Quantum had sufficiently all eged
an injury to his business as a result of the conduct of severa
third parties. The plaintiff had not specifically alleged the
nature of the injury to his business in the conplaint, although
el sewhere the conpl aint described himas a real estate devel -
oper. 1d. at 402. The court concluded that "[w] hether
Luckett has a business that is separate and distinct from
Quantum and whet her he has sustained injury to that busi-
ness di stinguishable frominjury to Quantum are issues of
fact to be resolved at trial."15 1d. Unlike Luckett, the
Labovitzes' conplaint identifies their injuries by reference to
their property interests "in DCl," rather than in other busi-
nesses. The district court therefore properly ruled that the

15 The Luckett court did not reach the defendants' argunent
that other cases barred the plaintiff's clai mbecause he suffered an
i nvestor- or enployee-related injury rather than a business-rel ated
injury. 1d. at 306.

Labovit zes cannot pursue their clainms under the Virginia
conspiracy statute

C

On cross-appeal, the Tinmes contends that the district court
i mproperly excluded evidence relating to Peter Labovitz's
failure to nake nortgage paynments owed to an outside
| ender, Burke & Herbert Bank, on behalf of DCl. The
Ti mes sought to introduce this evidence on the theory that
any debt owed by the Tinmes to Peter Labovitz should be "set
off" in part by the anmount of these paynments. The district
court rejected the evidence as irrel evant under Fed. R Evid.
401, noting that the doctrine of mutuality barred the Tines’
theory, as the Tinmes and DCl were "separate legal entities”
and the Times could not rely on a debt Labovitz owed to DC
to set off a debt the Tines mght owe to him Labovitz v.
Washi ngton Tines Corp., No. 95-138, at 5 (D.D.C. Sept. 30,
1997). We find no abuse of discretion, Chedick, 151 F.3d at
1084, nor legal error, FTC v. Texaco, Inc., 555 F.2d 862, 876
n.29 (D.C. Cr. 1977).

The Tines contends on appeal that Peter Labovitz's failure
to pay the outside | ender forced DCI to nake these paynents
in his stead, thereby creating a setoff against any injury he
suffered fromthe Tinmes' alleged failure to pay him $120, 000
for relinquishing control of DClI. To denonstrate nutuality,
the Tines points to evidence such as a nmenorandum sent by
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John Hanes claimng that DCl paid Peter Labovitz certain

nort gage paynents that he failed to pass on to the Burke &
Herbert Bank. At nost, however, this evidence as well as

t he ot her docunents and testinony identified by the Tines
only shows mutuality between DCI and Peter Labovitz, not
between the Tinmes and Labovitz. Attenpting to |ink DC

with the Times by pointing to | anguage in the conpl ai nt
alleging that the Tines acquired a fifty-percent ownership
interest in DCl, the Tines cites no authority for the proposi-
tion that a debt owed to a conpany is also owed individually
to a shareholder. |Indeed, the Tines' contention is inconsis-
tent with its position that only DCl, and not its sharehol ders,
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can pursue clains against third parties for injuries that DC
suffered directly.

For the first time on appeal, the Tines nmakes two addition-
al contentions, first, that nutuality is not required for equita-
ble setoffs where courts forgo the strict requirenent of
mutuality "for a clear equity or to prevent irrenedi able
injustice,"” and second, that the excluded evidence woul d show
that Peter Labovitz "knew that he was dealing with DC
when he nade the all eged arrangenent to receive" $120, 000
i n exchange "for withdrawing from DCl | eadership activities,"
and that therefore the contract to surrender control of DC
was between Labovitz and DCl, not Labovitz and the
Times.16 Having failed to raise either contention in the
district court, the Tines is barred fromdoing so now. See
United States v. Baucum 66 F.3d 362, 363 (D.C. Gr. 1995);
Kattan by Thomas, v. District of Colunbia, 995 F.2d 274, 278
(D.C. Gr. 1993).

Accordi ngly, because counts one through four are deriva-
tive clains, and the Labovitzes do not have a cause of action
under the Virginia conspiracy statute, and because excl usion
of the nortgage paynment evidence proffered by the Tines
was not an abuse of discretion, we affirmthe district court's
orders and the judgnent.

16 The Tines concedes that it "did not use the words 'inpeach-
ment evidence' in its proffer and opposition to the nmotion in |imne
to exclude the setoff evidence, but maintains that the evidence, by
its very nature, was inpeachnent evidence. W disagree that the
Ti mes' i npeachnent contention clearly flows fromthe nutuality
argunents it made in the district court, or that the district court
necessarily would have understood its proffer as such
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